Gerald Moonen   v. 

The Film and Literature Board of Review

Tuesday 26 November 2002

An Artist’s response to “just criticism” of the State.

Decision of 26 November of 

the Film and Literature Board of Review.

The review was called to establish artistic aspect of my work and as I apply them to my arts.

This hearing is based on paragraph of Moonen (No 2) in the Court of Appeal. 

“The argument for Mr Moonen could have been advanced on the basis that the photographs should be classified as available to Mr Moonen alone for artistic purposes, namely, for use in relation to the preparation of a projected book. … However, the Board was given very little information as to what the artistic purposes were and how they would be given effect. There is insufficient material available before us to warrant remitting the matter to the Board to allow Mr Moonen to adduce further differently focussed evidence as to present artistic purposes more than six years after he first made submissions regarding the photographs”

I had with me nude paintings, portraits in oils as well as in charcoal plus a draft book of my photographs and how I wanted to express them.

I go to page 9, where I read:

[50] The publication of a “photography and poetry book” which expresses  “the essence and beauty of boyhood” is probably an artistic purpose in terms of s 23 (3).

Why probably? Already my sincerity is pulled into doubt.

[51]  The Board will however have to access the credibility of any evidence presented by Mr Moonen in order to determine that there is a genuineness purpose rather than a mere wish, speculation or assertion. S23 (3) is not intended to provide an easy escape route from a ban, particularly given the seriousness of the likely hood of injury to the public good found here.

Well, what else could I have presented them with? I made a book as was required by the High Court as soon as I had my negatives returned from the Customs. I brought drawings, paintings and still my credibility as an artist is drawn in suspicion.  I suspect that they are asking for commercial proof, but as far as I am aware art is not to be judged on commercial realisations.

Furthermore right through the report the Board talks about “the seriousness of the likely hood of injury to the public good found here.” But nowhere have they ever indicated in what form this harm is likely to occur. Without this being spelled out, aren’t we looking at a phantom in the sky?

Furthermore, right through the hearing, nobody asked me any questions as relating to art, the Board members were all preoccupied with there own obsessions, guilt and fears as seen with sex and nudity.  This is except Dr Lalita Rajasingham who asked understandable searching questions.  She is the only person who somehow understood my reasoning as an artist.

I very much doubt if there was an art expert present on that board, as this was not evident from the questions asked.  If my work was to be judged on the artistic merits, than surely art experts are to be consulted, and being part of the board, rather than the cultural illiterates that this board represents. (With exception of Dr Lalita Rajasingham).

I now go to page 17.

[73] …. The snake may be seen as an object of “sin” Adam and Eve style….

I never said this, but it expresses the mind frame of the Board which seems to be indoctrinated by religious concepts of “sin” and guilt.  I object very strongly as to the impartiality of the board, I am not a religious person, and have no guilt as to nudity or sexuality. I do not believe that sexuality is something to be seen as sin. I find that comment offensive to my spirituality.

[74]… The snake may be taken as a sexual object.

Again we are bombarded here with what the board has in mind not what I wanted to express. I wanted to express the conflict in feelings with the snake as a fear object and the child’s body, genitals which are especially vulnerable.

[76] … The focus in the photograph is sexual. 

How do they know what my intend was, I never told them it was? Such a statement is nothing more that the Board’s conjecture. That the photo includes genitals does not make it sexual, but for the Board this seems to be the deciding factor.  That one has the legs apart, which is the most common pose of men and boys, this is also declared sexual. Furthermore, they insist on another paradigm in which the angle with which the photo is taken that makes it sexual.  I showed the board artworks from the Renaissance in which such a position was exactly like that.  The board has sex on the brain, and I find it hard to fight against that mind-set to protect my own integrity.

[77] … One model has his knee over the leg of the other and that child has his hand on the knee in a pose reminiscent of adult sexual poses.

Here we go again, it is what the Board sees in it. I have never “posed” any of my models and specially not to resemble adult sexual poses.  This are two brothers, who lived the alternative lifestyle, and who were accustomed to walk nude all summer and who were not troubled by their bodies.  What I photographed was the way they were naturally in more sense than one.

[80]….the child has an erection…
[81]….In the right hand image the same boy is holding a semi-erect penis in his hand. The purpose of the shots is sexual titillation.

I have never in my life photographed an erection, large, small or semi erect.  This was not part of my artistic vocabulary, and was beyond the boundaries I set for myself.  If I want to see penises or sex, there are plenty of erotic art books and not so arty books available to satisfy my need for sexual titillation, if that is what I want. This is a case in which the Board can see things that do not exist: A Harry Potter syndrome. These photos I took for this young man’s lover who lived in another country. This young man was over 16 and enjoyed his relationship. I would never give these photos to anybody but the person they were intended to. But sexual “titillation”? Is that the actual harm they talk about? In my Oxford dictionary ‘titillation’ means “excites pleasantly (the mind)”.  Now the board is trying to dictate what goes on in our minds ! Are they the  ‘mind police’ that George Orwell spoke about in his novel 1984?

[82] ….The decision states that the description or depiction of a prohibited activity do not of themselves necessarily amount to promotion or support of that activity. There must be something about the way the prohibited activity is “described, depicted, or otherwise dealt with” which can fairly be said to have the effect of promoting or supporting that activity.

So, that is the task that the board has set itself to prove, and here is the answer:

[83] The majority of the Board [Note not all] holds that each photograph classified under s 3 (3) (a) of the Act “promotes or supports or tends to promote or support” the “exploitation of children or young persons or both for sexual purposes”. The models are in poses that are typical of adult sexualised poses often seen in “centrefold” or pornographic material. The close up shots of genitalia [Two in all], the poses of hands over the groin, legs apart, and smiling, promote the display of children or young person’s bodies in a manner which encourages the viewer to consider these poses to be normal and pleasurable, and without adverse consequences or effect. The effect of this is to “promote or support” and encourage the use of such photographs.

What I read is just bizarre. In the first place it is in the mind frame of the Board to compare the photos with centre folds. This is what the Board sees, and this view is definitely not shared by myself and Dr. Rajasingham. (see [84]).

But then it comes up in their minds that these poses could actually be  normal and pleasurable, and without adverse consequences or effect.  But then this is immediately dismissed as some evil ploy to “promote or support” and encourage that by the use of such photographs. What is going on in their minds?

May I ask, what is the use of such photos? In the Board’s opinion in [107]… Other media in which the photographs could be used include internet websites, postcards, tee shirts, pamphlets, and books.  What is in the Board’s perverted minds, have they seen too many centrefolds? 

 They accuse me that my photos are the exploitation of children and young persons, or both for sexual purposes.  They have no proof of this at all, but for what is in their minds. What are the sexual purposes that they speak of? Is any of that displayed in my photos? No, it is only in their minds of what one  ‘may’ do….., in other words their fears and fantasies.

[84] Dr Rajasingham dissents from the majority of the Board view in respect to photographs …..   Dr Rajasingham notes that in any cultures particularly in the tropics, children are naked as they play in forests and streams. Photographers often use themes of children and flora and fauna in their natural habitat. In some cases the indigenous people are naked or minimally clad.

Cultures in the regions Dr. Rajasingham is familiar with, do not consider the body as a sexual object. In many areas, the body is considered a temple of God. Hindu temples that are public are sculptured with nude gods and goddesses in various [sexual] poses. Similarly, as snakes are objects of worship the association of snakes as a phallic symbols is not accepted. Snakes face upward only when angered and ready to strike. Therefore the reading that a snake downward is ‘heading towards the genital area’ is not accepted as the only reading of the photograph from different perspectives.

Dr. Rajasingham does not agree with the comparison of the photographs of ‘young children… in poses reminiscent of adult sexualised poses often seen in “centre fold or pornographic material” as in her view this is a subliminal extrapolation.

I must here compliment Dr Rajasingham for her courage and common sense that she displays.  She is the only one that dares to stand up against the false and abusive paradigm of the sexual abuse industry.  I take my hat of.

[88] …The emphasis is on nudity.

[89]…but the emphasis is on the model’s nudity which is not incidental to the shot.

I do not know if they realise this, but for nude photography one does have no clothes on. Many artists right through history have made nudes of all ages or gender.

[90]….the model’s nudity is emphasised.

[91]…..There is no particular concentration on the genitalia but he is nude.

[92]….The pose put an emphasis on the nudity.

[93]…The same emphasis applies…

[94]….There is no emphasis beyond the nudity in the shot.

Well, these people surely are not nudists. It is quite clear that acceptation is taken with the state of nudity.  Instead of discussing the artistic values, for that is what we were there for, their puritan minds cannot get any further than not having any clothes on, and that this must lead to sexual exploitation.  The mind boggles.

[95]…There is however an emphasis on the nudity of the boys and young persons, which is not incidental to the purpose of the shot.

Again for nude photography it is.

[96]…The emphasis is on the nudity of the child or young person, not on any other feature or factor.

It is the Board that has nudity on its mind.

[97] … The Board finds that each of the photographs is explicit in its portrayal of nudity.

This is a very astute observation, artist do have a thing about nudity!

….The Board finds that the emphasis and manner in which the children or young persons are portrayed in their nudity, is almost the total emphasis of the photographs.  In the Board’s view the photographs “take advantage” of the models as they are utilised for the viewer’s or photographer’s end, which may include for the viewer’s sexual titillation.

Well, let us take this sentence a bit apart and see what the Board is actually saying.

The Board finds that the emphasis and manner in which the children or young persons are portrayed in their nudity, is almost the total emphasis of the photographs.

I would not know how to do nude photography in any other way, but then the Board goes on to justify itself by saying: In the Board’s view the photographs “take advantage” of the models as they are utilised for the viewer’s or photographer’s end, which may include for the viewer’s sexual titillation.

Does the artist take advantage of his models? In a way yes, but not in the sick way that the Board is trying to say. Then we get this bit of the “thought police” fantasy again in that it “may”…. Well isn’t this all conjecture of the Board?

[98]Dr Rajasingham dissents in respect to photographs 89 and 126 which she sees as innocuous shots. She holds that the composition lighting skills and camera work of these shots is commendable of its genre.

What a relief, here is finally someone who is using artistic judgement, which in my opinion is what we were there for. But her opinion is totally negated.

[101]….in each of the photographs there is a depiction of a child/young person with the nudity of the model being almost the total emphasis….In the Boards majority [not unanimously] view the dominant effect of each photograph is to exploit the nudity of children depicted.

If I read this correctly I am exploiting the nudity, not the children. Or do they believe that when I “exploit” nudity in nude photos that this is automatically the exploitation  (in a negative way) of the children? Exploiting in the Oxford dictionary exploiting means “using something for one’s own end”. Such as a painting, or a photo.  An artist’s exploits by photographing someone in the nude are regarded by the board as something criminal? They better have a look in the first Art Gallery they come to.

[102] As to the impact of the publications, in a photograph the pictures are in a freeze-frame.  This allows for a long perusal of them and removes any context which may mitigate in diminishing the impact.

I have never in my life seen such codswallop before. What the hell does that mean? Such a statement tries to negate that photography has any artistic value?  Tell this to the famous nude art photographers like Wilhelm von Gloeden, Guglielmo Pluschöw Lewis Carol, Thomas Eaken, Edward Weston, Herbert List, Sally Mann, Oliver Hill and many hundreds more, who have their art treasured in well known art galleries and museums. This paragraph expresses the total lack of knowledge about art the Board might have.

[104] Mr Moonen illustrated his artistic ability to the Board by displaying various drawings, oil paintings and photographs. The Board acknowledges his technical proficiency as an artist but did not believe, because of the subject matter of the photographs before the Board, that this lessened the “likelihood of injury to the public good”…..

This makes mockery of the law, which emphasis that artistic aspects must be taken into consideration, and in my opinion regardless of the subject matter, for if this is ignored, the Bill of Rights where each of us is allowed the freedom of thought and expression is hereby totally negated. This statement is nothing more than the oppression of our freedoms. Furthermore, the Board’s whole argument is based on the assumption of “likelihood of injury to the public good”.

 Justice J Woodhouse stated in 1996 that there is the requirement for, “a demonstration that any relevant material has a capacity for some actual harm” and “I am left in no doubt that there is a clear statutory intention to withhold the censorship weapon from material which falls short of being actually injurious”. (In Collector of Customs v Lawrence Publishing Co Limited [1996] 1 NZLR page 404). 

In the above paragraph Justice Woodhouse makes it quite clear that such harm must be clearly discernable by a demonstration.  And in my case I would like to see demonstrated what harm that my photos are supposed to do to the public good. 

[105] The Board could not find a particular class of persons or age groups for whom the publications were likely to be made available.

Of course they couldn’t, for they are cultural illiterate morons. (Except Dr. Rajasingham). They would not be in touch with, or even know about such people.  I could bring in front of the Board Art Gallery directors and other art related people, who have seen the book, and who have declared to me that this book is the best in it’s genre that they have ever seen.

[106] In respect to the purpose of the publication, Mr Moonen produced a draft book and indicates his intention to formalise the draft into a final form. Mr Moonen also states he intends to use some of the photographs for  “future art forms”.  Mr Moonen sees these photographs as having artistic merit. As the draft book is written with an introduction with a series of photographs following without further text, the Board does not consider it needs to make a decision other than on the photographs. Some of the photographs in the draft book are already addressed in this decision and classified as “objectionable”.

All the photos in the book that were under question were on previous occasions already declared to be not objectionable and the original negatives were returned to me by the Customs.  That I have the original Customs released negatives in my possession is already proof of them not being objectionable.

 Here we have an example, that clearly shows that the Board did have no idea what was previously declared as ‘being not objectionable’ and thereby reclassified photos in my draft book as objectionable.

This is a very underhand way of destroying any possibility of ever going any further with my book. Even though, the images were declared unobjectionable by a previous Board of Review decision, I now can expect the Police and Customs to raid my abode again in order to search for that book as it is supposed to have objectionable images in it!

By making the comment: Mr Moonen sees these photographs as having artistic merit., the Board already distances itself from sharing such a view. This is very obvious when not a single comment is made by the Board as to its artistic merit, for that is what I constructed the book for.  Again this is a clear indication as to the total lack of professional expertise.

[107]… Other media in which the photographs could be used include internet websites, postcards, tee shirts, pamphlets, and books.  Having considered each of the media in turn the Board confirms its decision in respect to all the photographs, irrespective of the media that they could be represented in.

This is again one of those paragraphs that do not make any sense, for from my perspective I am talking about art, and yes, one can find paintings by Vincent van Gogh on internet websites, postcards, tee shirts, pamphlets, and books. But I very much doubt if my work is suitable for all that except for books. To my knowledge there exists no web sites, coffee cups, or tee shirts on which my work is being used. However in more liberated times all such things might be possible. I did all I could, to try and prevent my photos ending up in the main stream of pornography, for that is not where my art photos belong.

[108]Mr Moonen asks the Board to consider the photographs under S23 (3) of the Act and make the publications available to him alone for “artistic purposes”. Mr Moonen is an artist and advises that “some photos may be recreated by putting filters through them to make an artistic end”

[112] It is the Board’s finding that there is insufficient evidence provided by Mr Moonen as to which photographs he whished to retain, and too little detail as to the artistic purpose to which he would put such of the photographs he may use, for the Board to find S23 (3) satisfied.

As to the photographs I wanted to retain I gave all numbers as identification at the meeting, and to use an argument that I gave too little detail as to the artistic purpose to which he would put such of the photographs he may use,  puts me in a no win situation. I explained my artistic techniques and visions to the best of my ability, but there was obvious no understanding about artist’s issues to be found within the Board.

At the Hearing of the Board, I submitted about half a dozen oil paintings, which were made from my photographs, I exhibited the same amount of charcoal drawings, in the draft book there were approximately 70-80 photographs, photos of nudes, portraits, and drawings, photos of collages and other free artistic expressions. I have the impression that the term of  “not enough detail or evidence” is a tool used to stifle any argument that I might bring forward. I see this attitude as a fascistic misuse of power.

[113] It is the Board’s view that the “likelihood of injury to the public good” caused by publications which are exploitative of “children or young persons or both for sexual purposes” and which exploit “the nudity of children or young persons or both” would not be remedied by a classification which restricts the photographs for Mr Moonen’s use only. It is the Board’s view, as stated in earlier the Board’s decision of 28 November 1997 that “the potential injurious effect of photographs of this nature on society is the same if they are available to one person or to many”.

Again here is all that talk about injury, while nobody mentions what those injuries possibly could be.  That my photos were exploitative for sexual purposes is totally unfounded, and in the minds of the Board only. I would like it very much if it is explained to me what the nature of “the potential injurious effect of photographs of this nature on society…”., actually  is.  I have seen studies on the effects of pornography on society, and in the study I know, in Denmark, the incidences of sexual crimes rose after the introduction of stringent censorship laws.  Not that I claim that my photographs have anything to do with sexual crimes, even though this is insinuated by the board,  there is absolutely no proof of that.

The fact is that through the decision of the Board, I stand accused of a criminal offence for which I could be convicted. 

[114] Mr Moonen did not provide sufficient argument to the Board to satisfy it that releasing the photographs to him for artistic purposes, reduces or eliminates the Board’s finding that the photographs were likely to injure the public good….

We are now looking at the Boards findings. The Oxford dictionary describes ‘findings’ as: discovery, devise, solve, detect. I see the Board’s conclusion more based on a belief, as findings must be based on something factual. As Justice Woodhouse said something must be discernable. What is it that the Board actually found? If they found anything at all, they are very secretive about it as this is nowhere been mentioned. Accordingly to the Board’s decision, I must accept that this injury is only an assumption. Basically this means that I might be classified as a criminal on an assumption. Is the law really an ass as it is commonly known?

[116] In summary the Board finds that the photographs have the effect of normalising the exploitation of children and young persons for sexual purposes or they exploit the nudity of children and young persons, and are as such “objectionable”. Releasing the photographs to Mr Moonen alone for artistic purposes does not sufficiently negate likely injury to the public good.

Nowhere in this decision is artistic merit even taken into consideration. Nudity and assumed injury and supposed sexual exploitation reign supreme, that is the basis on which the decision was made. Artistic merit was not considered.

[120] The Board notes that New Zealand has entered into international obligations in respect to children and young persons through the “United Nations Convention on the rights of the Child” ….. The  “Convention on the Rights of the Child” defines child as “every human being below the age of 18 years…”

In our law children between 16 and 18 can have sex with anyone of their choosing.  So, child-sex is lawful in New Zealand. 

The New Zealand statistics, at what age sex actually starts, are something different again.  Our nearly highest world record of youth pregnancies, are only to blame on repressive attitudes to sex. Sex education is being proven to be ineffective. Our pornography laws with an assumed age of 18 are very much out of step with the reality and the imagined. 

Furthermore it is very easy to quote the United Nations, but may I quote from another foundation document of the United Nations the Universal Declaration of Human Rights, of which New Zealand is also a signatory.

Article 19.

Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers.

What this article 19 is about, is that I have the right to freedom of expression any way I see fit, and in this case through my art. If I want to express that there is nothing wrong with the human body and that I see such a body as an expression of God, I have the unalienable right to express this without any interference from anybody, not even the State.  Unless there is provable harm of any sort, that is being caused by me through my photos and art nobody has the right to stop me expressing  what I am believe to be good and in essence divine.

To end my deliberations, I would like to mention a few fundamental points.

1/ I do not believe that the Board has given any credence as to my artistic abilities and spiritual beliefs which are closely related to my art.

2/ I do not believe that anybody on that Board had the expertise in art to make the judgements that were required in my case. Dr Rajasingham excepted, who’s comments were completely ignored.  I do not believe any of the Board members had any qualification in Art. It would be interesting to check this.

3/ I believe the Board to be prejudiced, and that the Board showed clear signs of adhering to the paradigms of the sexual abuse industry.  The Board was not impartial.

4/ I believe, and I will check this, that the Board made mistakes with declaring images objectionable which already had been declared as not being objectionable.

5/ I do not belief that the statement of “likely to injure the public good” can be accepted without any proof of substance. That they display nudity and might sexually titillate, which is only in the mind of a beholder, not in the images,  cannot possibly be accepted as proof of harm. The Board has failed to give “a demonstration that any relevant material has a capacity for some actual harm”. (Justice Woodhouse)
6/The Board has misused its powers for political objective by using the censorship weapon for it own ends. “I am left in no doubt that there is a clear statutory intention to withhold the censorship weapon from material which falls short of being actually injurious”. (Justice Woodhouse)

Again I quote from the Universal Declaration of Human Rights

Article 10.

Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him.

I do not believe that my hearing was fair and by an independent impartial tribunal.

I also would like to see an enquiry as to the backgrounds of the Board members, who in the way they dealt with the issues, seemed as if they had a personal axe to grind.

To give you an example, in the previous Board of Review there was one member who was a Committee member of the Catholic Women’s League.  This person was totally prejudiced. 

These Board members were prejudiced, and could quite well represent other organisations that are not compatible with the office of the impartiality of the censor.

In order to get a fair trial, I do not believe that this document is fair and impartial, and I would like to appeal the decision in the High Court.
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